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Abstract  

The vast majority of accidents that take place in clinical settings are the direct consequence of 

unavoidable mistakes made by individuals operating within the confines of dysfunctional institutions. An 

increase in patient safety is the result of healthcare professionals' efforts to encourage blameless reporting 

and organisational learning. The fault-based civil liability law that inhibits more open discussion between 

physicians and patients about medical conditions is in opposition with this because of the aforementioned 

reason. When there is no universally accepted definition of the phrase medical error, litigation and, as a 

consequence, providing fast and sufficient financial compensation to patients may be rendered more 

difficult. In this aspect, the performance of no-fault systems is much superior. A dual-track liability 

system for medical malpractice may be the only option that may sufficiently safeguard patient rights. 

Despite the fact that it is complicated to create and difficult to administer, this system may be the only 

one. The objective of the study was to investigate the ways in which patients' legal rights might be 

affected by substandard medical treatment. In this study, a qualitative research approach was adopted, and 

primary and secondary sources of information were consulted.  The most significant conclusions from 

this study related to the significance of patients' rights being affected by medical malpractice. Patients are 

the ones who end up being victims of such practises, thus it makes sense that patients would be affected 

by such practises. It is for this reason that a high-quality health care system is desired, since it will both 

extend and improve the rights of patients. 
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Introduction and Background 
 

According to Maphumulo and Bengu (2019), the South African government has been working 

towards the goal of universal healthcare ever since the country's first democratic election in 1994. These 

efforts are intended to enhance the health of all South Africans. Therefore, the government of South 

Africa has made it a priority to provide services that are easily available and required for the whole 

population without placing any expensive and costly burdens on the citizens (WHO, 2015; Ataguba, 
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Mcintyre, Nxumalo, Jikwana, and Chersich, 2016). This is in accordance with the recommendations made 

by Ataguba et al. According to section 27 of the Constitution of the Republic of South Africa, 1996, 

which mandates that all people should have access to healthcare services, the Republic of South Africa's 

1996 Constitution has established that all citizens should have access to healthcare services. A provision 

that forces the government to take the necessary steps to ensure that all inhabitants of South Africa have 

access to sufficient healthcare services was also included in this Constitution. This provision was included 

so that this Constitution could be ratified by the people. According to WHO (2015), the rising expenses 

associated with medical malpractice have the potential to impede patients' ability to get access to adequate 

medical treatment since the government will lack the resources necessary to do so. 

According to Heywood (2009), the right to obtain medical healthcare services is a basic human 

right that is protected by the Constitution and is guaranteed for every citizen. This right also extends to 

overseas citizens who are visiting these South African facilities. According to the Constitution, Section 

27, everyone has the right to receive healthcare services, including reproductive healthcare services, and 

no one may be refused emergency medical treatment when such a need occurs. Additionally, no one may 

be denied the right to access healthcare services, including reproductive healthcare services. According to 

Dhai (2018), both the Constitution and the National Health Act envision a unified health care system for 

the whole country. According to Forman (2005), South Africa offers both public and private options for 

medical treatment. The means test is the method that the state use to decide who is eligible for free 

medical treatment. From time to time, it is the obligation of the Minister of Health to determine who is 

qualified to receive the essential healthcare services that are available. Women who are either pregnant or 

breastfeeding, as well as pregnant women who are qualified to get termination of pregnancy services as a 

result of the Choice of Termination of Pregnancy Act, have the basic right to obtain healthcare.  In 

addition, children have the legal right, as outlined in Section 28 of the Constitution, to receive the most 

basic medical treatment. The right to healthcare is a right that may be restricted in some circumstances, 

depending on whether the resources allowed the availability of resources; nonetheless, the request cannot 

be refused eventually (WHO, 2008; Forman, 2005). The right to healthcare is a right that can be limited in 

certain circumstances, depending on whether the resources permit the availability of resources. The 

implications of negligent medical care on the rights of patients are the focus of this essay. 

 

Literature Review 

South Africa has a great deal of difficulty as a result of its complex historical past. According to 

Pieterse (2010), the socio-economic standing of a person continues to have a significant impact on both 

the quality and the kind of services that a person is likely to get in this unequal society. Consequently, this 

society is still unequal. This is despite the high degree of care that patients in this category need, and the 

fact that gaining access to services of this kind continues to be difficult. The majority of people in South 

Africa rely on public healthcare facilities to access their right to healthcare services. On the other hand, 

only a small number of people are able to afford the cost of private medical care (Gaede & Versteeg, 

2011; Kavanagh, 2016). This is because of the socio-economic challenges that exist in South Africa. 

According to the results of the General Household Survey conducted in 2016 by Statistics South Africa, 

just 17 out of every 100 people living in South Africa had medical insurance. It was determined that 45 

million South Africans, or 82 out of every 100 people, do not qualify for medical assistance and are thus 

mostly reliant on public healthcare. It was, however, the number of individuals in South Africa who relied 

on the country's publicly funded health care system. According to Dhai (2018), the number of 

undocumented persons and foreign nationals who depend largely on the public health system to get 

healthcare services makes this number very likely to be far higher. 

In contrast to the patient's expectations about the services provided by the healthcare provider, to 

what degree does medical malpractice violate the patient's right to obtain healthcare? To what degree does 
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the frequency or prevalence of malpractice impact the perspective of patients about access to healthcare? 

This research will investigate the point at which the awareness of the possibility of medical malpractice 

compels medical practitioners to adopt a defensive medical practise in order to protect themselves from 

the risk of being sued as a result and the effect this has on the patient's right to receive medical treatment. 

Patients are the ones who benefit from section 27 of the Constitution; nevertheless, when 

healthcare personnel fail to comply to the norms and procedures that are required of them (Mahlathi & 

Dlamini, 2015), patients are left vulnerable. According to van Dokkum (1997), the Constitution of South 

Africa has provisions that protect the right of every individual to the best possible level of both physical 

and mental health. Every citizen is guaranteed the protection of their life and their personal liberty under 

the Constitution, specifically in Section 27. The cases that have been heard by the Court have reached the 

conclusion that the right to live with human dignity, which is established in Article 27, arises from the 

fundamental principles of the state policy and, as a result, encompasses the protection of the right to the 

health of patients. It was further concluded that the right to health plays an important role in the right to 

life and that it is a constitutional requirement for the government to provide the necessary health facilities 

(Heywood, 2009). In addition, it was held that the right to health plays an integral part in the right to life.  

In light of the guarantee outlined in Article 27 of the Constitution, the patient has the expectation 

that they will have access to medical treatment. However, there is a huge rise in the incidence of medical 

misconduct at the present time. What should be done or how should it be handled with regard to medical 

healthcare in order to facilitate access to medical healthcare? To what degree does the risk of being 

victimised by medical misconduct increase the difficulty of gaining access to necessary medical care? 

Does the guaranteed right to receive medical health become null and void if medical negligence occurs? 

To what degree does the financial burden caused by medical malpractice deprive the government of the 

resources it ought to utilise to resolve disputes related to medical negligence? There are weighty concerns 

that call for attention and answers, and these needs must be met.  

The provision of these protections for access to medical treatment may be found in Article 27 of 

the Constitution. There is, however, a vacuum in the right of patients to hold medical professionals and 

the Department of Health civilly accountable for the injury caused by their carelessness, which is not 

specified in the patient's rights charter (Department of Health, 2023) that was established by the 

Department of Health (Dhai, 2018). The patient's rights charter was adopted by the Department of Health. 

Patients have high expectations of receiving excellent treatment because of the guarantee of access to 

healthcare; yet, the frequency of medical malpractice that results from non-adherence to the standard of 

care leaves patients vulnerable and makes them victims (van Dokkum, 1997). The effect of negligent 

medical care on patients' perspectives and behaviours, in comparison to the patients' records of their 

expectations of receiving quality care. 

As a result of the failure of the healthcare service providers, the patients are put in a position 

where they might get subpar treatment (van Dokkum, 1997). It is a breach of a patient's right to life and 

access to healthcare when government hospitals fail to give patients with timely medical treatment, which 

results in the patient's right to life being jeopardised. In addition, it may be deduced that the Supreme 

Court has validated the state's commitment to continue providing healthcare services. In a few cases, 

petitions in the public interest have been submitted in accordance with section 27 as a means of 

responding to infringement of the right to health (Kavanagh, 2016). 

There are many different types of medical malpractice, and some of the types of medical 

negligence that might result in a patient filing a lawsuit include the following: failure to diagnose or 

incorrect diagnosis; misreading or ignoring laboratory results; unnecessary surgery; surgical errors or 

wrong-site surgery; incorrect medication or dosage; inadequate follow-up or aftercare; premature 
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discharge; not taking an appropriate patient history or not taking a history at all; failure to order 

appropriate testing; and failure to recognise symptoms. How widespread is the problem of medical 

malpractice in South Africa, and at what point does it become an infringement on the patient's legal 

rights? A shift towards defensive medicine, which is undertaken by medical practitioners as a response of 

rises in both the magnitude and the amount of medical malpractice that has been claimed, has occurred as 

a direct consequence of these increases. They have had severe emotional repercussions on healthcare 

professionals, which has resulted in patients being on the receiving end because legal practitioners will 

not give their best but instead guarantee that everything they do does not expose them to being sued. This 

has led to patients being on the receiving end.   

According to Ngwena (2013), the Constitution of South Africa and the National Health Act 

include a clause that stipulates no individual may be denied access to emergency medical treatment by 

any healthcare practitioner, healthcare worker, or health facility. This provision ensures that no individual 

may be denied access to emergency medical treatment. Any clinic or hospital, regardless of whether it is 

run by the public or private sector, is included under the umbrella term "health establishment." Access to 

emergency medical care is not governed by the regulations that govern the categories of hospitals and the 

locations of hospitals.  People who are facing a medical emergency or who need immediate medical 

attention are entitled to care at either a public or a private hospital (Dhai 2018). This is a requirement that 

must be met. Patients in this situation will get stabilisation care in private hospitals, and then be 

transferred to public health facilities for treatment because they do not have private medical insurance. 

Likewise, a private ambulance should transfer such a person to the nearest hospital, and the medical 

institution is responsible for stabilising a patient before demanding or asking for payment from the 

patient. When this occurs, and only then, may a patient who does not have medical assistance insurance 

be transported to the right institution. 

Patients desire access to healthcare services, as envisioned in the Constitution, but medical 

malpractice dampens this attitude (van Dokkum, 1997). Patients want access to healthcare services, as 

envisioned in the Constitution.  In what ways can negligent medical care impede patients' ability to 

exercise their constitutionally protected right to get necessary medical treatment? In what way, if any, 

does the remedies make up for the infringement? The evaluation of these rights is important because it 

will show to what degree these rights of access to medical healthcare are influenced by medical 

malpractice. This makes the evaluation of these rights vital.  

In spite of the fact that everyone has a constitutionally protected right to medical treatment, there 

are nevertheless instances when medical malpractice is allegedly committed.  This highlights the violation 

of patients' basic rights, which are protected by the constitutions (Matumba, 2019). Additionally, this 

casts doubt on the constitutionality of the fundamental rights.  The patient is put in jeopardy when the 

necessary quality of care needed to deal with patients is not maintained, which eventually leads to claims 

for damages being filed against the state (van Dokkum, 1997; Oyebode, 2013). There is a shortfall of 

resources that the state needs in order to deliver the promised service (Taylor, 2015; Moor & Slabbert, 

2013). This deficit is the outcome of the massive claims of medical malpractice that have been filed 

against the state. 

Other research has been done that focused on errors made by medical professionals. According to 

Otto (2004), it was indicated that there had been an increase in the number of medical malpractice suits 

that have been brought against medical practitioners as recorded by the Medical Protection Society (MPS) 

(Pienaar, 2016; MPS, 2015); they also indicated that there is a growing recognition that there should be 

legal reform, concerning medical negligence in South Africa, which should assist in the reduction of the 

mounting cost burden, which is so heavy on the shoulders of South African medical practitioners.  In 

addition, MPS (2015) indicated that there had been a rise in the values of claims made against the medical 
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practitioners from 2009 to 2015, and that these values had climbed by 14% on average for each year 

throughout the period (Pienaar, 2016). In addition, it was stated that the number of claims for medical 

negligence has greatly grown over the years; this has prompted worry from the medical business owing to 

the influence that it has on the industry (Pienaar, 2016). It was found once again that owing to the fear of 

these claims, the medical practitioners have become too aware and have begun to adopt a defensive 

medical practise, with the intention of reducing the probability of the danger of a medical claim being 

brought against them (van Dokkum, 1997). This was shown to be the case. As a result, one may draw the 

conclusion that this degree of awareness has an effect on the quality of service that can be offered to 

patients. This is due to the fact that medical practitioners will only perform the bare minimum necessary 

to avoid putting themselves in danger (Taylor, 2015). 

According to the Democratic Alliance (DA) Member of Provincial Legislature (MPL) Mr. Jack 

Blom, it was disclosed in the News24 (2020) that the medical negligence claims in Gauteng have 

increased to R28.9 billion in 2018/2019 from R21.7 billion in 2017/2018, and this translate into an 

increase of R7.2 billion in just one year. In other words, the increase is equivalent to an increase of R7.2 

billion in one year. This is a spectacular growth, and it is the result of medical malpractices that include 

patients who would have experienced injury or damage at the institution that was intended to offer them 

sufficient acceptable and accessible healthcare services (Forman, 2005). This is why there has been such a 

rise in the number of cases of medical malpractice. According to Nevhutalu (2016), this goes against the 

spirit that was envisioned in the bill of rights, which assures that everyone has the basic right to access to 

excellent healthcare.  

Malpractice in the medical field is an evidence that the patient's rights were violated or 

compromised in some way. As a result of its research on Access to Healthcare Services and Access to 

Emergency Medical Services in the Eastern Cape, the South African Health Research Council (SAHRC) 

(2018) has compiled a list of the obstacles that are encountered while attempting to get access to 

healthcare services. According to the findings of the SAHRC, public healthcare services are typically 

under-resourced and occasionally lack resources entirely in the areas of personnel, availability of suitable 

medication, and infrastructure. These conditions have a negative impact on the capacity and ability to 

provide adequate care to poor people, particularly those who live in rural areas (South African Lancet 

National Commission, 2019; Gaede and VErsteeg, 2011). In addition, the SAHRC found that the majority 

of public healthcare services are under-resourced. The reports noted severe emergency shortages of 

transport, in the long waiting times, and the overcrowding, and this resulted in compromising the 

cleanliness of hospitals. In some instances, the hospitals have outdated technology, under-staffing, and the 

prevalence of discriminatory attitudes towards vulnerable groups as significant concerns (Ngwena, 2013). 

It is stipulated in the Constitution that it is the obligation of the State to respect, preserve, 

promote, and fulfil the rights that are contained in the Bill of Rights. One of these rights is the right to 

obtain healthcare services. In addition, the Constitution stipulates that the state is obligated to adopt any 

and all actions required, so long as they are feasible given the resources at its disposal, in order to ensure 

the gradual realisation of the right to receive healthcare services, which includes the right to reproductive 

healthcare (Forman, 2005). It is the responsibility of the national Department of Health, in partnership 

with the health departments of the individual provinces, to provide healthcare services throughout the 

nation. Clinics at the community level offer vital medical services in an effort to make accessing 

necessary medical care easier and to alleviate pressure placed on hospitals. The suitable cases are referred 

from the clinics to the hospitals that are designated to accept patients from the corresponding geographic 

regions. These hospitals, in turn, are responsible for referring problematic cases to bigger designated 

hospitals, which have the capacity and equipment to provide a certain kind of specialist services. Despite 

the arrangements, backlogs, and lengthy waiting lists that are commonplace at the different levels of the 

referral system, healthcare services are nonetheless required to be delivered in accordance with the 
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Constitution. It provides a detailed explanation of the laws that regulate the provision of health care at the 

national, provincial, and municipal levels of government. In addition to regulating the delivery of 

healthcare services by the various branches of government, the National Health Act of 2003 also 

identifies and establishes obligations for the delivery of medical treatment in the event of a medical 

emergency. It is possible that the patient's rights may be violated or somehow affected by this procedure. 

When a patient suffers a harm as a result of an act or omission on the part of a healthcare provider 

(such as a hospital, doctor, or other medical professional), this is a case of medical malpractice. Errors in 

diagnosis, treatment, and aftercare as well as in health management might have led to the negligent care 

that was provided. According to the most recent findings of a research that was carried out by the Faculty 

of Medicines and Health Sciences at Stellenbosch University, there has been an increase in the number of 

civil claims settlements, many of which have resulted in pay-outs that amount to millions of rand.  The 

findings of the research also shown that the expenses of such claims are borne by the end customers 

themselves. According to the findings of the research that was performed by the Department of Nursing 

and Midwifery, the number of legal claims being filed against private hospitals is on the rise, and a 

scenario quite similar to this can also be seen in public hospitals. According to what she stated, the 

increased number of settlements resulting from nursing negligence in private hospitals is a concern that is 

being encountered in South Africa. According to the survey, there has been a decrease in the quality of 

treatment, which is something that is observed in both public and private hospitals. Because of this, the 

cost of clinical blunders is simply too great. 

According to the findings of the study that was carried out by the SAHRC's 2017 Investigative 

Hearing on the State of Oncology in KwaZulu Natal Report, there are significant wait times. Denial of 

oncology services to cancer patients in KwaZulu Natal was observed in some cases. These practises were 

common across all public health facilities in the province. This situation had serious repercussions for the 

treatment and prevention of cancer among members of the general public who sought medical help 

(Ranchod, Adams, Burger, Carvounes, Dreyer, Smith, and van Biljon, 2017). In this respect, the issues 

and challenges were made worse by the vast numbers of people, with the majority of those affected being 

individuals going from rural regions, with the majority of those affected being women, children, and the 

elderly.  

It was reported once more by the SAHRC 2018 National Investigative Hearing, which dealt with 

the Status of Mental Health Care in South Africa. They discovered that there is a shortage of skills, 

training, and resources, all of which have a negative impact on the rights of vulnerable groups, including 

mentally ill patients. The hearing was held in South Africa.  According to Howarth and Carstens (2014), 

patients who are subjected to substandard care, as well as abuse and neglect, have their rights to obtain 

health care as well as the right to be treated with dignity violated. This constitutes not just a denial of 

those patients' rights but also a breach of such rights. The results of poor treatment, abuse, and neglect of 

patients are a direct result of its surveillance and complaints on the right to obtain health care in 

practically all of the country's provinces. The South African Health Research Council discovered these 

throughout the course of its inspections of many hospitals located in a variety of regions, including 

Gauteng, the Free State, KwaZulu-Natal, the Northern Cape, North West, and Limpopo. According to 

Forman (2005), the government is required to ensure that all people have access to medical care for 

themselves and their families. As a result, the right to obtain healthcare in all of its forms may be denied 

to them due to the possibility of medical misconduct (Forman, 2005). Within the scope of this research, 

an analysis and investigation will be conducted to determine the degree to which the frequency of patient 

rights violations caused by medical negligence. The study will also investigate the extent to which the 

fear of medical malpractice compels medical practitioners to adopt a defensive stance in their medical 

practises in order to reduce the risk of being sued, and how this posture taken by medical practitioners has 
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an effect on patients' rights to receive medical care as a consequence of this posturing by medical 

professionals.  

This study aims to provide critical research on the right to have access to healthcare services in 

order to guide academics, legal practitioners, government organisations, and judicial officers on how to 

interpret this right in the best way possible, implement it, and enforce it in order to realise the 

transformative potential of the South African Constitution (Ebi, 2016). 

An activity involving the acquisition of data is connected to a variety of ethical concerns. This 

section will provide an overview of the following ethical principles that will be adhered to during this 

research:  

The meaning and substance of the right to have access to healthcare services will thus be discussed in this 

research in relation to the Constitution, case law, and other applicable international human rights treaties. 

The research will also explore if the substance of the right to have access to healthcare services 

may have a horizontal application in the context in South Africa to boost the likelihood of realising this 

right and accomplish the transformational objective of the Constitution. This will be done in order to 

realise the Constitution's purpose of transforming South Africa. The study will check the progress made 

in the realisation of the right to have access to healthcare services by investigating some of the measures 

that have so far been put in place by the government during the period under review and the impact of 

these measures, particularly on the groups that were marginalised and excluded from healthcare services 

under the system of apartheid. The study will check the progress made in the realisation of the right to 

have access to healthcare services by look In doing so, the research will also highlight some of the 

inadequacies of the measures put in place by the government and will further identify contemporary 

obstacles in the fulfilment of the right to have access to healthcare services and the reaction of the 

government to these issues. In addition, the study will highlight some of the flaws of the measures put in 

place by the government. In addition, the purpose of this investigation is to explore the many methods by 

which section 27(1)(a) of the Constitution may be properly implemented in order to fully achieve the 

potentials associated with the right to have access to healthcare services in South Africa. As a result of 

this, the investigation will provide recommendations about a substantive strategy that should be used in 

South Africa's jurisprudence regarding the right to have access to healthcare services (Matumba, 2019). 

It is widely believed that the amount of growth in the number of claims has been caused by a 

degradation in both the medical profession as a whole and the necessary quality of care that is expected of 

medical practitioners. Medical professionals have a responsibility to ensure that they provide patients with 

treatment that meets the criteria established for their specific subspecialty of the medical profession.  The 

unhappiness of patients is likely to be another key component as well as a vital aspect. In many cases, the 

patient's choice to sue a healthcare practitioner is preceded by the patient's perception that the practitioner 

did not care about them and that there was a breakdown in communication between the two parties. 

Regarding case law, as in the cases this covers case heard in the Eastern Cape, Western Cape, and 

Limpopo as such would be revealed to the patients (Goliath v MEC of Health Eastern Cape, 2015), the 

advancements in legislation and case law towards patient autonomy have had a key influence. According 

to Willams (2018), Oosthuizen and Carstens claimed that a number of variables contribute to the 

precarious situation of healthcare in South Africa, and Willams studied these aspects as well.  The issues 

that have been going on with the management and the lack of responsibility have not been resolved. At 

the same time, the severe limitations on human resources that are the result of poor policy and budget 

decisions have led to increased workloads, which in turn have resulted in many medical interventions 
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being carried out by medical practitioners who lack experience without being monitored or supervised by 

those with experience. The infrastructures and equipment of the hospitals are also in a terrible state of 

disrepair, and the regular shortages of supplies and drugs result in a diminished quality of medical service.   

While the development of certain medical incidents is completely unavoidable, the occurrence of 

others takes place as a direct consequence of a need and a desire for treatment.  The medical accidents 

that are attributable to systemic errors or methods of providing healthcare that equate cost-cutting with 

efficiency, which result in overworked personnel, inadequate safety measures, and where there is an 

emphasis on producing quantity rather than the quality of healthcare provision, should be scrutinised, so 

that reliable data can be acquired concerning the number of medical malpractice claims that are instituted, 

the causes for the escalation of such claims, and so that improvements can be made to the current system. 

 
Theoretical Underpinnings 
 

The theoretical framework compliment and infuses the study arguments and give the base within 

which the study unfolds. Eversole (2003) argues that a theoretical framework is the structure that can hold 

or support a theory of research study. Its purpose is to support the researcher's philosophical, 

epistemological, and analytical approach to the investigation (Eversole, 2003). This study's critical 

theoretical perspective navigated the Servant Leadership theory (Greenleaf, 1998).This study aims to look 

into the role of leadership in delivering service and challenges citizen’s encounter because of inefficient 

and ineffective leadership on service provision in the South African. Leadership theory have a critical 

influence in the development of an organization. Leadership theory are commonly viewed as visionaries 

and change agents (Burn, 1978). The paper is grounded on Servant, theory. Be that as it may, Servant 

Leadership is the central theme or main theoretical point of departure, as emphasized in the above 

discussion. 

The paper is epistemologically grounded in the Servant Leadership theory in which leaders have a 

desire to serve, followed by intent to lead and develop others, to ultimately achieve a higher purpose 

objective to the benefit of individuals, organisation and society. Servant Leadership guarantees that other 

high priority needs are being served; it is the willingness, obligation and desire to serve the interests of 

other citizens (Greenleaf, 1998). Due to its emphasis on providing services to people, the Servant 

Leadership theory is most applicable to public institutions such as hospitals. The reason for adopting 

Servant Leadership is simple because both policy makers and administrators need to apply this theory to 

enhance the delivery of services in South Africa.  

 

Research Methodology 
 

In this study, a qualitative research methodology will be used because the study will 

enthusiastically and meticulously analyse literature relating to the rights conferred on patients and the 

obligations of a constitutional nature imposed on the medical fraternity, in terms of access to healthcare. 

This research will also take into account the importance of balancing patient rights with the constitutional 

obligations of the medical fraternity. The research strategy that was chosen for this inquiry includes doing 

a review and an analysis of primary and secondary sources of information that are pertinent to the topic 

that is the focus of this investigation. An analysis and examination of primary sources of literature are 

carried out as part of the research. These primary sources of literature include international and South 

African case law, international law, Acts of Parliament legislation, Bills, policy papers, regional human 

right instruments, and international human right instruments. In addition to that, this research is 

comprised of a literature review as well as an examination of secondary sources. The research is 

literature-based, and as a result, a significant amount of reliance is placed on additional materials such as 

textbooks, journals, and papers relating to the right to have access to health care services, as well as other 
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academic materials in connection with socio-economic rights in general (Gaede & VErsteeg, 2011). In 

order to address the research questions, the conclusion that was reached via the process of examining and 

interpreting the material that was gathered from the aforementioned sources was used. 

 
Findings 
 

They were raising the patient's knowledge of their rights to receive medical treatment, as well as 

their rights to be safeguarded from medical malpractice and to know what to do in the event that such a 

thing occurred. These rights go hand in hand with the patient's right to obtain medical care. According to 

the findings of the research, it has helped to ensure that access to healthcare is seen as a key problem 

regarding human rights in South Africa. It was also demonstrated that this study's assessment of the extent 

to which medical care malpractice affected the quality of life of several victims and in some cases, and 

also spelt out wherein patients may be left with disabilities, the study will empower them to know what to 

do and recommend for the publishing of any medical claim settlement that they may have reached. This 

was demonstrated as another benefit of reading this study. The research elaborated on the factors that may 

contribute to instances of negligent medical care. Additionally, it was discovered that it is of the utmost 

importance to educate patients about the concept of professional medical negligence, as this will serve as 

the foundation for legal action. The research also came to the conclusion that negligence can be explained 

in general as a scenario in which the defendant failed to foresee the possibility of the possible harm, 

whether it be injury or death occurring in circumstances where a reasonable person in the defendant's 

position would have foreseen or expected to foresee the harm, and would have taken steps to prevent or 

avoid it. This was one of the other findings from the study.  According to the findings of the research, 

there is a significant amount of interference with the patient's rights. The research helps medical 

professionals recognise their degree of risk and the effect that their behaviour has on patients' rights to get 

medical treatment, which is another important contribution it makes. Despite the fact that there is a well-

established standard for determining medical negligence in the legal system, the question of how this 

legal standard might be used in medical practise is often discussed. When meeting with patients, 

healthcare practitioners often lack a comprehensive understanding of what is necessary to fulfil the 

requirements of the legal standard and avoid legal responsibility (van Dokkum, 1997). Even though the 

waiver effectively authorises the medical practitioner in whose favour it has been made to act 

unconstitutionally, the court in the case of Afrox Healthcare Bpk v. Strydom affirmed that a service 

provider might contract out of delictual liability by employing the waiver or the exemption clause in the 

contract signed by the patient (Matumba, 2019). This was done in the case of Afrox Healthcare Bpk v. 

Strydom. This unsatisfactory situation has since been dealt with and handled in the Consumer Protection 

Act (2008), which provides that a consumer may not be asked to waive any responsibility of the provider 

in cases where such action may be unfair, unjust, or unreasonable (Pepper, 2011). This unsatisfactory 

position has now been dealt with and addressed in the Consumer Protection Act (2008). 

 

 
Conclusion 
 

It is reasonable to conclude that once the Constitution and section 27 of the Constitution were 

enacted in South Africa, the rules pertaining to access to healthcare were changed. This is especially true 

for the standards that need to be fulfilled with in regard to access to medical treatment and emergencies. 

All health care professionals are required to do their work in a manner that is in accordance with the 

provisions of Section 27 and patients' rights. There is a correlation between the right to obtain healthcare 

and the lack of medical malpractices, and this correlation is a good one. There is an inverse correlation 

between having the legal right to obtain medical care and the risk of receiving substandard treatment. 

Access to healthcare and medical misconduct have been shown to have a strong and inversely 

proportional link. The mentality of patients has been shown to have a major bearing on the incidence of 
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medical errors. Patient rights and access to medical treatment are intertwined in a way that benefits both 

parties. There is a large and positive association between the high cost of medical malpractice and the 

performance of medical practitioners. This relationship contributes significantly to the overall quality of 

patient care. 
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